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REMARKS 

ApplicaiiLs submit ibis Aincndincni in response to rhe Office Acliou ciatcd 
October 9, 2007. In this AniendmeiU, Applicants amend claim 15, 17, and 28 to correct 
chum objections raised by the Examiner and to better define the claimed subject matter. 
Applicants respectfully submit that no new matter has been submitted. After entry of (his 
Amendment, clauns 1 5-30 remain pending. 

\n (he Office .Action; 

(a) The Examiner objected to the abstract for not complying with proper format; 

(b) 'f he Examiner objected to the oath/declaration for not properly stating the 
inventors' duty to disclose information known to be material to patentability; 

(c) The Examiner objected to claims 15-30 under 35 U.S.C. §1 12, *(] 2, as being 
indctiiiite; 

(d) The Examiner rejected claims 15-17, 19, and 24-26 under 35 U.S.C. §102(b) 
as being anticipated by U.S. Patent Publication No. 2003/00282.50 to Reiley et al. 
C'Reliey"); and 

(c) The Examiner rejected claims 1 8, 20-23, 29, and 30 under 35 U.S.C. § 103(a) 
as being unpatentable over Reiley in whole or in view with U.S. Patent No. 6,626,944 to 
faylor C'Taylor'). 

Abstract 

in this .Amendment, Applicants submit a new abstract to obviate rhe informalities 
raised by the Examiner. Applicants respectfully submit that the aew abstract is proper 
and respectRiUy rcquesi the Exanujier to wiilidraw this objection. 

Oath and Declaration 

The Applicants will subiTiit a newly executed oath and declaration that properly 
states ihc Appiicanis duty lo disclose information know to be matei-ial to patentability. 
At the time ol' filing this Amendnient, die new oath and declaration was not fully 
executed. 
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Claims Rcjcotions Under 35 U.vS.C. SI 12, 

In (his Ameiidnient, Applicaiils nineiKi claims 15 and 17 to correct the claim 
informtililies raised by the Exanimer. Applicants respectfully request thai the Examiner 
withdraw these objections. 

35 U.S.C §S 102(1)) and 103(n) Rejections 

Applicants respectfully submit that the prior art, including Rciley and Taylor, 
does not disclose— /;?/r^'r alia — the recitations provided in llie newly amended claims. 

Furthermore, modiiying Reiley as proposed by the Examiner would render the 
device o!" Reiley unsatisfactory for its intended puipose. See M.P.E.P. 2143.01 V. 

Applicants amend independent claim 15 (o recite, "wherein the groove comprises 
a first side and a second side, wherein between the first side and the second side the 
groove is adapted to receive the spinous process of said lumbar vertebra . . . wherein a 
first end of tiie strap is passed into the first opening of the first side of the groove, 
wherein the second end of the strap is passed into the second opening of the second side 
of the groove^ wherein the bottom end face [of the body of the spacer] comprises a 
longitudinal housing, said longitudinal housing extends orthogonal to the groove, and 
wherein the longitudinal housing is concave to receive and rest direcdy on a top portion 
of tiie convex sacral vertebra." 

Nothing in the prior art discloses ''a groove adapted to receive the spinous process 
[on a to|) end face of the body and] a longitudinal housing [on a bottom end face of the 
body thai] is concave to I'cceive and rest direcliy on a top portion of the convex sacral 
vertebra [and that] attends orthogonal to the groove'' as recited in the newly amended 
claims. Author's emphasis adcIecL 

Altiiough Reiley discloses a prosthesis 36 with a chimney 42 that "is configured 
to receive the spinous process 22 of the vertebral body," there is nothing in Reiley that 
could be construed as the claimed longitudinal housing that is "concave to receive and 
rest directly on a top portion of the convex sacral vertebra [and that] extends orthogonal 
to the groove." Sae Reiley, ^|80 and Figs, 4 and 38. Further, although Taylor discloses a 
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piostliesis with a cord 8 for vvi apping around a corresponding spinous process — as with 
Reiley — (here is nothing in Taylor that could he constmed as the claimed longitudinal 
lumsing that is "concave to receive and rest directly on a lop portion of the convex sacral 
vertebra [and that] extends orthogonal to the groove." See Taylor, coh 4, luies 20*-33. 

Assuming Examiner's arguendo that the "longitudinal housing" of Reilcy is 
orthogonal lo "groove" 42, tliis "longitudinal housing" is not "concave to receive and rest 
directly on a lop poj iion of the convex sacral vertebra [and that] extends oithogonal to 
the groove." 

Th addition to not teaching, suggesting, or disclosing these claim recitations, the 
claims are unobvious over the prior ait for at least one more reason. Specifically, 
modifying Reilcy as proposed by the Examiner would render the device of Reiley 
unsntisfectoiy for its intended purpose. 

In the Office Action, the Examiner slates, 'Tl would have been obvious to one 
skilled in the ai1 at the time the invention was made to construct the device of Reiley et 
al. with w fastening device in the form of a strap thai is received in a hold on the body of 
the implant in view of Taylor. Applicants respectfully disagree. 

When implanted and comiected to prosthesis 36, the fixation elements [screws or 
nails] 52 of Reiley "serve to anchor the prosthesis 36 in place." The strap of Taylor, on 
the other hand, would not provide the necessary anchoring ability as ftxation elements 52 
of Reilcy. The mechanical support that is provided by pedicle sci'ews or nails is different 
from the support j^rovided by a flexible strap. When a pedicle screw or nail is attached to 
the hone, the screw or nail is rigidly fixed to the bone and provides mechanical support to 
the prosthesis in all directions. A flexible strap, on the other hand, will only provide 
suppoil when a tensile load is applied to the strap. The strap will not provide mechanical 
support when a compressive load or torsional load is applied to the strap, for example. 
To simply l eplace the fixation elements 52 of Reiley with a strap would render the 
prosthesis of Reiley unsatistacioiy for its intended purpose, because the strap would not 
provide the necessary "anchoring" support necessaiy for the prosthesis disclosed in 
Reiley. See. M.P.E.P. 2 1 43.0 1 V. 
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For il^esc rcMSons, Applications i-especLililly request the Examiner to withdraw his 
rejections under (cl) and (e), above. 

Applicants also respcctliiliy subnrii thai the apphcation is in condition for 
allowance, 

The Examiner is invited to contact the undersigned at the phone number indicated 
below Willi any questions or comments, or to otherwise facilitate expeditious prosecution 
of the application. 



Respecviblly submitved, 
Pusquet, et al. 



ABBOTT SPINE 
Customer No.: 23492 
Telepho!ic: (512) 533-1945 
Facsimile: (512) 597-4275 




Michael Woods 
Registration No. 50,81 1 
Attorney for Applicants 
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